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BRIEFING OF THE COVERT HUMAN INTELLIGENCE SOURCES  
(CRIMINAL CONDUCT) BILL 2019-2021 

 
 
Introduction 
 

1. The third reading of the Covert Human Intelligence Sources (Criminal Conduct) Bill 
was approved by the House of Commons on 15th October 2020 and went to the House 
of Lords for its first reading, on 19th October 2020. The date of its second reading is 
to be announced.  
 

2. The Bill seeks to amend Part II of the Regulation of Investigatory Powers Act 2000 
(RIPA) by introducing the power to authorise covert human intelligence sources 
(“CHIS”) to commit criminal offences. CHIS are usually linked to security and 
intelligence agencies and the police. However, the Bill seeks to allow public bodies 
such as the Gambling Commission and the Food Standards Agency to allow their 
CHIS to commit criminal offences. The Bill would also shield CHIS from any civil or 
criminal liability.   

 
Background 
 

3. The police, intelligence and security agencies claim that the ability of CHIS to 
commit criminal offences is an operational necessity. In other words, people must be 
allowed to commit crimes for the greater good. Such a claim deserves anxious 
scrutiny.  
 

4. In Privacy International & Ors v Foreign & Commonwealth Office [2019]1, the 
claimants challenged the lawfulness of the policy known as the Third Direction. The 
policy, provided MI5 with the power to authorise their covert agents to commit 
criminal offences. The claimants submitted that the policy was introduced after the 
killing of lawyer Pat Finucane, in 1989.  
 

5. This triggered the disclosure of the Security Services Guidelines. These guidelines 
were formulated by MI5 to operate in parallel with RIPA. The guidelines explained 
that these authorisations had no legal effect and did not confer immunity from 
prosecution on either the agent or those involved in the authorisation process.   
 

6. The Investigatory Powers Tribunal (IPT) held by a majority of 3-2 that there was in 
fact, an implied power by virtue of the Security Services Act 1989 (SSA), which 
permitted the authorisation of criminal conduct by agents. It is however notable that 

 
1 [2019] UKIPTrib IPT_17_186_CH  
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the SSA does not explicitly provide any immunity against criminal or civil liability.  
This case has acted as a catalyst in the Government’s pursuit to enact this legislation.  

 
Issues 
 
No express limits on crimes that can be authorised  
 

7. For the first time ever, legislation has been drafted to permit CHIS to commit criminal 
offences in the United Kingdom. Clause 1(5) of the Bill inserts a new section 29B 
into RIPA, which would apply to criminal conduct authorisations. The new section 
sets out the grounds on which criminal conduct authorisations can be granted. These 
are national security, preventing or detecting crime or preventing disorder and the 
economic well-being of the country. An authorisation may only be granted where it is 
proportionate to what is sought to be achieved by the conduct. 
 

8. The Bill contains no express limit on what type of criminal conduct can be authorised 
which means that murder, torture, abduction and sexual violence would all be lawful 
if authorised. Given that CHIS can also be children, the lack of limitation on criminal 
activity is particularly concerning.  
 

9. The Home Office explanatory notes suggest that the rationale for not specifying 
crimes is so that criminals cannot detect or suspect a covert agent by what kind of 
criminal conduct they are prepared to engage in. Both the US and Canada provide 
express bans on the kind of criminal conduct that cannot be authorised. Providing a 
clear framework would protect both the CHIS and any potential victims of the 
criminal conduct.  

 
10. The Security Services and police forces would be obvious agencies requesting such 

authorisations but the potentially, unlimited criminal conduct that can be sanctioned, 
makes the ability for other agencies to use this power, especially sinister. Under the 
Bill, the power will now be available to agencies such as the Department of Health 
and Social Care, Food Standards Agency and the Environment Agency. The breadth 
of the Bill appears to take the ‘one size fits all’ approach to a power that has the 
potential for extremely grave consequences.  

 
Lawful for all purposes 
 

11. In Privacy International & Ors v Foreign & Commonwealth Office [2019], the 
Governments position on criminal immunity was made clear and it was submitted that 
MI5 does not purport to confer immunity from criminal liability and prosecutions 
remain possible. The Bill however, drastically expands the existing policy, by 
categorising authorised criminal conduct ‘lawful for all purposes’.  This means that 
the CHIS and agents involved in the authorisation would be barred from prosecution 
and also immunised from civil liability, as a matter of law.  
 

12. Prosecutors are independent. Their role is to bring prosecution where there is sufficient 
evidence and where it is in the public interest. However, the Bill robs prosecutors of 
their independence and binds their hands even when faced with potentially serious 
criminality. This would be a significant erosion of the separation of powers and would 
effectively place CHIS and the public bodies ‘above the law’ and not subject to any 
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investigation. It sends a disturbing message to the public: serious crimes are not 
acceptable unless performed by agents of the state. 
 

13. Consequently, the Bill will prevent victims from seeking redress due to the immunity 
provided to the CHIS and those involved in the authorisation of the criminal conduct, 
barring the victim from claims under the Criminal Injuries Compensation Scheme or 
civil claims.  
 

Lack of Oversight and safeguards 
 

14. The supporters of this Bill have stated its aim is to create a legal framework that will 
regulate the work of CHIS. However, the Bill lacks any effective mechanisms for 
oversight. Without this, the status quo, which allows CHIS and security and intelligence 
services to work without legal constraints, will remain fundamentally unchanged.  

 
15. The Bill in its current form removes any role for due process. This is particularly 

concerning for as there is no system in the Bill for any oversight from the Attorney 
General, Secretary of State or more importantly, from the judiciary before or after 
authorisation is granted. Public bodies will therefore be able to self-authorise criminal 
conduct and are only required under the legislation to ‘believe’ that the conduct is 
appropriate, which is an extremely low threshold. The absence of any independent 
scrutiny before or during the period of authorisation may result in ‘cover ups’ by the 
‘in-house’ agency handling the CHIS, acquiescing or participating in criminality 
beyond what is authorised.  

 
16. The oversight that is proposed in the Bill is deficient. It creates a role for the 

Investigatory Powers Commissioner to review the use of the Bill’s powers in the 
Annual Report. However, this could be long after a serious crime has been committed 
as there are often delays with publications of reports. The Annual Reports are also 
unlikely to include sufficient public information to allow for real and effective scrutiny 
for reasons of confidentiality. The ineffectiveness can be demonstrated by the fact that 
the IPC’s first report, covering 2017, was published in January 2019 and the 2018 report 
was published in March 2020.  
 

17. Supporters of the Bill state that the European Convention on Human Rights is a 
safeguard as it imposes limits on the use of powers by public bodies. However, this 
reliance is seriously misguided and misleading for two reasons. Firstly, the government 
has made clear its intention to scrap the Human Rights Act 1998 (HRA) and leave the 
European Convention on Human Rights, post-Brexit. Secondly, the government’s 
reference to the HRA as a safeguard and oversight mechanism contradicts its own 
position; it has previously stated that the Act does not apply to its undercover agents.  
 

18. Even if the HRA could provide a safeguard, it could only be invoked after a crime had 
been committed by a CHIS, and therefore, there is still no mechanism for oversight of 
use of the powers prior to authorisation being granted.  
 

Conclusion 
 

19. The Bill raises serious concerns by providing even wider powers not just to the 
security services and police forces but to public bodies who have no experience of 
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operation and supervision of CHIS. The Bill fails to address the concerns surrounding 
the powers already held by these agencies, which have led to serious breaches of UK 
laws and the ECHR, recently exposed in the “Spycops” scandal. The proposed regime 
is far weaker than for other investigatory powers, such as interception and warrants, 
which require independent judicial approval, despite it sanctioning serious breaches of 
UK laws. Consequently, the Bill is ineffective and provides no safeguards for those 
who may fall victim to the activities of CHIS and therefore, it should not be approved.  


