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EXECUTIVE SUMMARY 

 

1. The Counter-Terrorism and Sentencing Bill 2020 (hereinafter “the Bill”), was first 

introduced in the House of Commons on 20th May and is due to be ratified on 1st 

October. The stated policy objective of the Bill is to better protect the public from 

terrorism by strengthening the law which governs the sentencing, release and 

monitoring of terrorism offenders.1 This is broken down into two discrete aims: (1) 

To ensure that serious and dangerous terrorism offenders will spend longer in 

custody to better protect the public; and (2) To provide more time in which to 

support the offender’s disengagement and rehabilitation through the range of 

tailored interventions available while in custody. 

 

2. In our view, this Bill is unnecessary and disproportionate. Current legislation 

provides sufficient powers for the authorities to address terrorism. The inability to 

prevent recent attacks was not due to a lack of powers, but due to the current 

powers being used ineffectively. The granting of further powers and widening the 

application of current powers will only perpetuate current failings and amount to 

an unjustifiable infringement of civil liberties.  

 

3. Part 1 of the Counter-Terrorism and Sentencing Bill deals with sentencing of 

terrorist and other offenders. For offences with a terrorist connection, a minimum 

term of 14 years immediate custody may be imposed. Thus, perversely an 

offender convicted of a non-terrorism offence could serve a harsher, terrorism 

sentence without the Prosecution having to prove all the elements of a terrorism 

offence. There is no reason why the prosecution of offences that best match the 

evidence cannot continue as it always has.  

 

4. The Bill proposes increasing sentences: serious terrorism sentences, 

discretionary life sentences and increased maximum sentences. The current 

sentencing regime affords judges sufficient powers to address terrorism offences. 

 
1 Counter Terrorism and Sentencing Bill, Impact Assessment, 18 May 2020.  



 
 

  
 

Examples where the Courts have recently imposed high sentences include R v 

Ali (Khalid) [2020] 1 WLR 402 (life imprisonment with a minimum term of 40 

years); and R v Boular [2019] 2 Cr. App. R (S) 41 (life imprisonment with a 

minimum term of 16 years for Rizlaine Boular, and 11 years for Safaa Boular (a 

minor at the time of the offences) for offences contrary to section 5.  

 

5. Operating on the assumption that even offenders sentenced to the 14-year 

minimum will one day be released, greater focus should be dedicated to 

improving rehabilitative programmes for terrorist offenders rather than simply 

enhancing custodial terms.  

 

6. Part 2 of the Counter-Terrorism and Sentencing Bill removes the early 

release provision for prisoners and therefore eliminates the incentive for reform, 

and in particular, engagement in deradicalization programmes. Thus, the stated 

objective of rehabilitating such offenders will be comprehensively undermined. 

The Bill further introduces the unreliable method of polygraph testing to manage 

risk. An unfortunate consequence of such a measure will be a waste of resources 

and energy on individuals that are mistakenly deemed to pose a risk and a failure 

to manage those that actually pose a risk but ‘beat’ the test.  

 

7. Part 3 of the Counter-Terrorism and Sentencing Bill proposes various 

amendments to TPIMs. There is no obvious justification for reviewing TPIMs in 

response to recent attacks. The proposed reforms suggest measures that are 

more draconian than the discredited Control Order regime.  

 
8. The attackers at both Fishmonger’s Hall and Streatham were not subject to 

TPIMs – they would have had strict licence conditions imposed. In our 

experience, the license conditions imposed on released individuals are frequently 

not dissimilar to those Measures imposed under TPIMs. In some cases, they can 

be harsher, but without the safeguards of a TPIM. Thus, in practical terms, there 

are already sufficient powers for authorities to utilise to deal with those that may 



 
 

  
 

pose a national security threat – via the license conditions and/ or the current 

TPIM regime.  

 

9. Finally, the proposed Bill effectively removes the time limit for an independent 

review of the Prevent strategy. A formal government review is urgently required 

so that the Prevent strategy can be reviewed, the failings identified and then 

ultimately addressed. Removal of the time limit for the review will result in a loss 

of faith in the justice system for those who have been failed by the Prevent 

strategy. 

 
10. In our view, the proposals in the Bill are unnecessary and disproportionate. By 

failing to tackle the root causes of behaviour that pose a threat to national 

security and instead providing ‘the emperor with new clothes’ will detract from the 

real issues. Ironically, it may lead to a weakening of the authorities’ actual ability 

to protect the public and rehabilitate those that pose a real risk to national 

security. 

 
11. This document sets out a summary of each part of the Bill and a detailed 

commentary upon the proposed provisions. 

 

 

 

 

 
 

 

  



 
 

  
 

Part 1 – SENTENCING OF TERRORIST AND CERTAIN OTHER OFFENDERS 
 

(i) Offences with a terrorist connection 
 

12. Pursuant to clause 1 of the Bill any offence which is not a terrorism offence and 

which is punishable with a maximum sentence of more than two years is now 

capable of being subject to a finding that the offence is one with a terrorist 

connection for the purposes of sentencing. “Terrorist connection” is currently 

defined in s.93 Counter Terrorism Act 2008 (soon to be transposed into s.69 

Sentencing Code) as an offence which is, or takes place in the course of, an act 

of terrorism or is committed for the purposes of terrorism.  

 

13. If an offence listed in Schedule 2 to the Bill is deemed to have a terrorist 

connection, the sentencing judge may impose a serious terrorism sentence, with 

a minimum term of 14 years immediate custody.  

 

Comments 

 

14. The Explanatory Notes to the Bill have failed to identify the need for offences 

beyond those already specified in Schedule 2 Counter Terrorism Act 2008 to be 

found to have a terrorist connection.2 The offences listed in Schedule 2 of the 

Counter-Terrorism Act 2008 are serious offences that, in their own right, carry 

tough penalties. They are the sort of offences which in and of themselves could 

result in mass casualties. The clause expands the scope of this legal provision to 

offences which could not cause multiple deaths. 

 

15. For example, an offence under section 20 of the Offences Against the Person Act 

1861 does not require specific intent. Although it requires grievous bodily harm to 

occur, like an offence under section 18 of the Offences Against the Person Act 

1861, it can be committed recklessly. It does not require an intent to kill. It is also 

 
2 Counter Terrorism and Sentencing Bill, Explanatory Notes. 



 
 

  
 

not one of the offences currently listed in Schedule 2 of the Counter-Terrorism 

Act 2008. 

 

16. If a person is found guilty of an offence under section 20 of the Offences Against 

the Person Act 1861 which is subsequently found to have a terrorist connection it 

means the defendant was or ought to have been aware of a risk of multiple 

deaths. Such a state of mind is not required for the simple offence under section 

20 and yet this evidence would not go before a jury. It results in a perverse 

sentence where the defendant can be effectively sentenced for attempted murder 

without the prosecution having to prove all the elements of the offence.  

 

17. There is a dearth of evidence that judges sentencing powers’ in relation to 

offences beyond those included in the expansive list at Schedule 2 Counter 

Terrorism Act 2008 are too limited where there may be evidence of a “terrorist 

connection”. The concern, if there is one, is best addressed by proportionate 

prosecution of offences and choosing the offences that best match the evidence 

and best represent the alleged threat posed.  

 

18. Chapter 5 of the Criminal Justice Act 2003 allows sentencing courts to impose 

extended sentences in respect of a specified number of offences. Those are all 

contained in Schedule 15 of the Criminal Justice Act 2003. By contrast to the 

proposed powers, the provisions of Chapter 5 of the CJA 2003 are limited to the 

offences in Schedule 15. They have never been expanded and there are no 

plans to expand them. In light of this, extending offences with a terrorist 

connection to all offences is illogical. 

 

19. The finding that a non-terrorism offence has a “terrorist connection” could have 

dramatic consequences in terms of the custodial sentences for offenders found to 

have committed offences listed in Schedule 2 of the Bill. These offenders may fall 

subject to the 14- year custodial term of a serious terrorism sentence regardless 



 
 

  
 

of the guidelines applicable for the offence committed if a judge determines they 

meet the requirements of a “serious terrorism sentence”.  

 

(ii) Increasing sentences: serious terrorism sentences, discretionary life 
sentences and increased maximum sentences  

 

20. Clauses 2 to 7 of the Bill create a “serious terrorism sentence” for adult offenders 

and a “Serious Terrorism Sentence of detention in a YOI” for adults between 18 

and 21. The sentence comprises a mandatory minimum custodial term of 14 

years and a further mandatory minimum licence period of 7 years (with maximum 

licence of 25 years). 

 

21. The conditions precedent to this sentence are that:  

a. That the offender has committed a serious terrorism offence as set out 

in Part 1 of Schedule 17A to the Sentencing Act (Schedule 2 of the Bill) 

or an offence contained in Part 2 Schedule 17A where that offence has 

been found to have a terrorist connection (which includes false 

imprisonment, kidnapping, s.18 OAPA 1861, and s.32 (endangering 

the safety of railway passengers) of the same act).  

b. the court is of the opinion that there is a significant risk to members of 

the public of serious harm occasioned by the commission by the 

offender of further serious terrorism offences or other specified 

offences;  

c. the court does not impose a life sentence;  

d. the offender was, or ought to have been, aware of the risk of multiple 

deaths from the serious terrorism offence committed or the 

combination of the serious terrorism offence committed and one or 

more offences associated with it.  

 

22. Clause 11 provides that where a discretionary life sentence is imposed on an 

offender who would otherwise be sentenced to a serious terrorism sentence, the 



 
 

  
 

minimum custodial term must be at least 14 years unless certain “exceptional 

circumstances” exist that relate to the offence or offender and justify a lesser 

period.  

 

23. Clause 26 of the Bill increases the maximum sentences from 10 to 14 years for 

the following offences:  

a. S.11 Terrorism Act 2000 (membership)  

b. S. 12 Terrorism Act 2000 (support)  

c. S.8 Terrorism Act 2006 (Attendance at a place used for terrorist 

training). 

 

Comments 

 

24. The Explanatory Notes to the Bill suggest that the increase in sentences is 

designed to address the situation where the “maximum penalty is not aligned to 

the seriousness of the offence”. In support of this, the Explanatory Notes cite the 

attacks at Fishmonger’s Hall and Streatham. In both cases, the offenders were 

sentenced to lengthy custodial sentences. In both cases, the custodial 

environment did little to temper or eliminate their extremist beliefs. From a strict 

policy perspective, the proposal to increase maximum sentences would—on the 

Government’s case—only allow the views of such individuals to harden. 

 

25. Current sentencing powers give judges sufficient power to address terrorism 

offences. The Sentencing Council has created a Definitive Guidelines for 

Terrorism Offences and this guideline is more than adequate to address the 

differing levels of criminality presented by the panoply of terrorism offences and 

the circumstances in which they are committed. For example, in relation to the 

s.5 offence of preparation of terrorist acts (for which the individual responsible for 

the Fishmonger’s Hall attack had previously been convicted):   

a. The offence carries a maximum sentence of life imprisonment. Indeed, 

the two most serious categories of offending in terms of culpability and 

harm both carry a sentence of life imprisonment.  



 
 

  
 

b. It is open to the court to impose a life sentence where a finding of 

dangerousness is made;  

c. The Court also has the option of an extended sentence pursuant to 

s.226A Criminal Justice Act 2003 which allows for an extension period 

of up to eight years.  

d. Where the court does not impose a life or extended sentence, then it 

must impose a special custodial sentence pursuant to s.236A Criminal 

Justice Act 2003;  

e. Pursuant to the Counter Terrorism Act 2008, a notification period of 30 

years (for sentences of life imprisonment and any custodial sentence 

over 10 years).   

 

26. It should be noted that the individual responsible for the Fishmonger’s Hall attack 

was reduced under an older sentencing regime. The sentences for terrorism 

offences have increased significantly since then as a result of R v Kahar [2016]3, 

and subsequently the Sentencing Guidelines. 

 

27. At present, in terms of the actual sentences received by individuals, it is clear that 

the courts are open to imposing sentences at the higher end of those available to 

the court. For example, the two most recent Court of Appeal decisions in relation 

to s.5 offences upheld life sentences:  

 

a. Khalid Mohamed Ali was convicted of (i) two counts of possession of 

an explosive substance with intent in relation to his involvement in the 

manufacture of improvised explosive devices for use against local and 

coalition forces in Afghanistan and (i)  a third count of preparation of 

terrorist acts in relation to the planning of a fatal terrorist attack on 

persons at Westminster which was avoided by the interception of 

armed officers. The Court of Appeal upheld a sentence of life 

imprisonment with a minimum term of 40 years in relation to counts of 

 
3 EWCA Crim 568 



 
 

  
 

possession of an explosive substance with intent and preparation of 

terrorist acts (R v Ali (Khalid) [2020] 1 WLR 402). 

 

b. Rizlaine Boular and Safaa Boular were both convicted of preparation of 

terrorist acts. Rizlaine Boular had been planning an attack on members 

of the public with knives around Parliament . Safaa Boular was charged 

with two counts of the s.5 offence, the first count concerned her 

relationship with an Islamic State fighter and her plans to travel to Syria 

and the second count concerned a planned attack using semi-

automatic firearms and/or grenades at the British Museum. The Court 

of Appeal upheld a sentence of life imprisonment with a minimum term 

of 16 years for Rizlaine Boular, and substituted a sentence of life 

imprisonment with a minimum term of 11 years for Safaa Boular (R v 

Boular [2019] 2 Cr. App. R (S) 41). It should be noted that Safaa Boular 

was a minor at the time of the commission of the offences, hence the 

lower minimum term.  

 

28. To the extent that there are concerns about the length and form of sentences 

being handed down, this is better resolved through the creation of judicial 

practice directions and/or amendments to Sentencing Guidelines. Sentencing 

Guidelines have been expressly designed to allow judges sufficient flexibility to 

express the culpability of the relevant offender and the level of harm caused by 

the offending. These Guidelines allow for consideration of a range of aggravating 

and mitigating factors creating space for the sentencing judge to impose a 

sentence that takes account of the criminality involved and the risk to the public. 

The imposition of mandatory minimum sentencing circumscribes the proper role 

of the sentencing judge, who, particularly after a trial, will be uniquely well placed 

to assess the evidence about the nature of the offending.  

 

29. Finally, there is the overarching issue of the purposes of sentencing. Pursuant to 

s.142 Criminal Justice Act 2003 (or s.57(3) Sentencing Code) the five purposes 

of sentencing are the:  



 
 

  
 

a. Punishment of offenders 

b. Reduction of crime  

c. Reform and rehabilitation of offenders 

d. Protection of the public  

e. Making of reparation by offenders to persons affected by their offences.  

 

30. The introduction of the 14-year mandatory minimum sentence means that, 

pursuant to s.142 Criminal Justice Act or s.57(3) Sentencing Code, the Court 

cannot have regard to the reform and rehabilitation of offenders in relation to 

serious terrorism sentences or discretionary life sentences in accordance with the 

Bill. The rehabilitation of offenders is particularly important where defendants 

have been convicted of their first offence. However, the proposal would negate a 

judge’s ability to consider a defendant’s previous good character and the 

potential for rehabilitation. A defendant may, while in prison, realise the mistake 

they have made. Yet the proposals rob them of an opportunity to reform 

themselves. This is deeply concerning as the primary driver for the Bill appears to 

be the failed rehabilitation of previous offenders in respect of the attacks at 

Fishmonger’s Hall and Streatham.  

 

31. Although one of the key objectives of the Bill is the rehabilitation of offenders, the 

only contribution toward that goal appears to be a presumption that a longer 

period in custody will necessarily minimise the risk of future offending. However, 

there is limited evidence that individuals convicted of terrorism offences are likely 

to re-offend: in response to a Parliamentary question, Lord Keen of Elie indicated 

that between January 2013 and December 2019 of the 196 individuals convicted 

of terrorist offences and released, 6 individuals were convicted of a further 

terrorist offence.4 This re-offending rate of 3.06% is dwarfed by comparable the 

annual average re-offending rates for offences of violence against the person 

between April 2006 and March 2018 which stand at 23.5%.5  

 
4 Written answer from Lord Keen of Elie, 11 February 2020.    
5 Ministry of Justice, Proven reoffending tables (annual average), January 2018 to March 2018.  



 
 

  
 

 

32. Moreover, operating on the assumption that even offenders sentenced to the 14-

year minimum will one day be released, greater focus should have been 

dedicated to improving rehabilitative programmes for terrorist offenders rather 

than simply enhancing custodial terms. The primary de-radicalisation programme 

deployed in prison, the so-called “Healthy Identity Intervention” (HII) nor the 

follow-on “Learning Together” programme have never been subject to empirical 

analysis to assess their effectiveness.6 Moreover, there are long waiting lists for 

these programmes, and some offenders are not able to access them prior to 

release.7  It may be that more focus is required on proper rehabilitation of 

terrorism offenders rather than the imposition of increasingly long sentences.  

 

(iii) Reducing the 14-year minimum term 
 

33. Clauses 8 and 9 provide that the court can reduce the custodial term of a serious 

terrorism sentence or extended sentence from the 14 year-minimum by a 

maximum of 20% for an early plea.  

 

Comments 

 

34. Similar provisions exist for mandatory minimum sentences for repeat drug 

offences, domestic burglaries or possession of a knife. However, the proposals 

for a 14-year minimum term are more closely akin to the provisions on 

dangerousness where there is no statutory reduction in credit for guilty plea. 

Adding provision for reduction in credit is problematic for two reasons. 

 

35. First, it disincentivises defendants to plead guilty. Part of the purpose of the 

scheme of credit for guilty plea is to encourage those defendants who know they 

 
6 BBC News, Streatham attack: What do prisons do to deradicalise inmates?, 3 February 2020.  
7 Guardian, Prisons put terrorists on waiting list to receive help to deradicalise, 3 December 2019.  



 
 

  
 

are guilty to plead guilty earlier and receive a reduced sentence. Those facing 

charges to which these provisions would apply would have little incentive to plead 

guilty if they are at a minimum facing nine years in prison. 

 

36. Second, it creates a scheme that is inconsistent with other sentencing schemes. 

The reduction in credit for guilty plea is reserved for offences with mandatory 

minimums. The dangerous offender provisions do not include a statutory 

reduction in credit for guilty plea. Yet these proposals function in the same way 

as the dangerousness provisions. Logic dictates that the schemes be similar. 

 

37. In addition, clause 10 allows the court to reduce the 14-year minimum for serious 

terrorist offenders who have assisted the prosecution but would otherwise have 

received the 14-year minimum term subject to the extent and nature of the 

assistance given or offered.  

 

38. No guidance has been issued to indicate what kind or level of assistance would 

need to be provided to engage this provision. In fact, the creation of this sub-

clause serves only to reinforce the argument that the proper approach to 

sentencing is to follow existing guidelines which provide for appropriate levels of 

judicial discretion to consider a range of mitigating factors. The effect of the 

minimum sentence coupled with the extremely limited prospect of mitigation 

offered in clause 10 is to ignore the broader context in which terrorism offences 

may be committed.  

 

(iv) Extended sentences  

 

39. Clause 15 of the Bill sets out a list of offences that will attract an extended 

sentence where those offences are found to have a terrorist connection in line 

with clause 1 of the Bill. The offences set out in clause15 are:  

a. S.5 Explosive Substances Act 1883 (punishment of accessories to 



 
 

  
 

offences of causing or attempting to cause explosions or making or 

possessing explosives)  

b. S.1 Biological Weapons Act 1974 (developing certain biological agents 

and toxins or biological weapons)  

c. S.6(2) Aviation Security Act 1982 (inducing or assisting commission of 

offences relating to safety of aircraft)  

d. Section 1B Nuclear Material (Offences) Act 1983 (offences relating to 

damage to the environment);  

e. Section 2 Nuclear Material (Offences) Act 1983 (preparatory acts and 

threats)  

f. Section 14(4) Aviation and Maritime Security Act 1990 (inducing or 

assisting the commission of offences relating to hijacking of ships, or 

destroying ships or fixed platforms or endangering their safety) 

g. Section 2 Chemical Weapons Act 1996 (use etc of chemical weapons) 

and Section 11 Chemical Weapons Act 1996 (premises or equipment 

used for producing chemical weapons)  

 

40. Clauses 16 to 18 increase the maximum extension period to 10 years for 

extended sentences imposed for serious terrorism offenders aged under 18, 18 

to 21 and older than 21 respectively.  

 

Comments 

 

41. A number of terrorism offences are already subject to the extended sentence 

regime which allows for an extended sentence of up to eight years in accordance 

with s.226A Criminal Justice Act 2003. There is no evidence provided in the 

Explanatory Notes or otherwise justifying this proposed increase and it is 

submitted that it goes beyond what is necessary to manage the risk of terrorism 

offenders, who will under the current law, remain subject to notification 

requirements for up to 30 years.   

 



 
 

  
 

(v) Special custodial sentences 
 

42. Clause 21 of the Bill introduces a new Schedule setting out offences attracting a 

special custodial sentence for offenders of particular concern. This extends the 

availability of special custodial sentences to a much wider range of terrorism 

offences.    

 

43. Clause 22 of the Bill introduces a special custodial sentence for serious terrorism 

offenders aged under 18 when convicted of an offence listed in clause 21 of the 

Bill where the criteria for a life sentence and extended determinate sentence. 

These offenders must be subject to a custodial sentence which is equal to the 

aggregate of the custodial term the court thinks is appropriate, and a further 

period of one year on licence.  

 

Part 2 – RELEASE OF TERRORIST OFFENDERS 
 

(i) Removal of early release for dangerous terrorist prisoners  
 

44. Clauses 27-31 deal with the removal of early release for prisoners.  

 
Comment 

 

45. Given the current role of the Parole Board in the initial release of all dangerous 

offenders, this is a profound change. It may be argued even when the role of the 

Parole Board was more limited (between 2012 and 2015), the release of 

offenders sentenced to over 10 years or for specified terrorism offences was still 

considered by the Parole Board.   

 

46. The provisions do not just apply to those convicted of serious terrorism sentences 

but to any terrorist offender found dangerous by the sentencing court where the 

offence carries a maximum of life imprisonment. Thus, although it applies to the 

most serious terrorism offences such as attack planning, directing a terrorist 



 
 

  
 

organization, or giving or receiving terrorist training, and to offences such as 

manslaughter, kidnap and possession of explosive which have been found by the 

Court to be connected to terrorism, the fact remains the Parole Board’s ability to 

release those, they deem to be safe after spending a certain period time in prison 

and making effort to change, is no longer there.   

 

47. Ultimately the removal of early release may be counter-productive. It can be 

argued that the possibility of early release generally acts as a spur to good 

behaviour and reform for offenders. By eliminating the incentive for reform, and in 

particular, engagement in deradicalization programmes, the stated objective of 

rehabilitating such offenders would be completely undermined.   

 
48. Further, child terrorist offenders, whose risk may be considered most susceptible 

to change as they mature into adults, will lose the opportunity for early release. 

Further, the opportunity to understand current and future risk at Parole Board 

hearings will also be removed. 

 

49. There are other guidelines and existing laws that maybe used to detain 

dangerous individuals inside. The removal of the ability of the Parole Board to 

determine an individual’s case on its merit is unjustified. 

 

(ii) Polygraph licence conditions for terrorist offenders 
 

50. Clause 32 of the Bill looks at licence conditions for terrorist offenders who have 

been released. Clause 32 amends section 28 of the Offender Management Act 

2007 (the 2007 Act) which sets out the polygraph conditions for a person serving 

a relevant custodial sentence in respect of a relevant sexual offence. Clause 2 

amends this section to include relevant terrorist offenders aged 18 and over.  

 

51. Clause 32(3) amends section 29 of the 2007 Act. Section 29(6) of the 2007 Act 

provides that “the Secretary of State may make rules relating to the conduct of 

polygraph sessions.” This is amended to include provision for different purposes, 



 
 

  
 

consequential and other amendments. However, these changes are not extended 

to terrorist offences and instead, Clause 35 of the Bill gives the Secretary of State 

power, by regulation, to limit those who can receive terrorist related polygraph 

conditions within their licences and sets out the framework by which these 

conditions should be conducted, who can operate them, the keeping of records, 

the preparation of reports etc.  

 

Comments 

 

52. Polygraph tests are commonly known as lie detector tests. A polygraph machine 

measures a variety of physiological factors to determine if an individual is lying. It 

therefore operates on the blanket assumption that people emit certain 

physiological indications when they lie such as sweating and an increase in blood 

pressure. Polygraph tests have regularly been criticised for their inaccuracy, 

unreliability and defectiveness. Polygraph tests are therefore inadmissible in a 

court of law.   

 

53. Notwithstanding this, polygraph tests have most commonly been used in relation 

to those who have been convicted of sexual offences and there is subjective 

commentary on its success by the Home Office. It is unclear what the barometer 

is, and how the Home Office has measured success vis-à-vis the use of 

polygraph tests in respect of sex offenders. The factsheet and other MOJ / Home 

Office documentation on this measure does nothing to justify the analogical 

methodology being applied between sex offenders and terrorism offenders.  

 

54. The Home Office has concluded that, as there has only been one challenge of 

the human rights impact in relation to sex offenders, this in itself is an indication 

of a) its positive impact and b) that it is not in violation of civil liberties.8 This is 

evidently an erroneous barometer by which to measure the schemes success 

and, critically, the impact on an individual’s human rights. The lack of a legal 

 
8 https://www.theyworkforyou.com/pbc/2019-21/Counter-Terrorism_and_Sentencing_Bill/02-0_2020-06-
25a.39.1?p=10377 



 
 

  
 

challenge is not an indication that legislation and policy are not in breach of 

human rights as there may be a multitude of reasons why individuals have not 

taken legal action.  

 

55. According to a Home Office’s Information Sheet entitled, ‘Polygraph 

examinations: Counter Terrorism Bill 2019 to 2020,’9 polygraph tests will be used 

to ‘monitor compliance with licence conditions and the information obtained 

during testing is used by offender managers to refine and improve risk 

management plans.’ Polygraph tests have not been piloted or reviewed in respect 

of terrorist offenders. The National Probation Service and relevant agencies will 

therefore have the benefit of its use upon inception of the Bill.  

 

56. Further, the guidance provides that offenders will need take these tests every 

three months after release, and every six months thereafter, unless the test is 

failed, in which case they will take the test more frequently. This can result in an 

increase in conditions imposed. However, given the possibility of false findings 

and other issues identified above, this is a very real issue for individuals 

subjected to polygraphs.  

 

(iii) Impact on recall 
 

57. Whilst the guidance states offenders cannot be recalled to custody for failing a 

polygraph test, ‘they can be recalled for making disclosures during the test that 

reveal they have breached other licence conditions or that their risk has 

escalated to [a] level whereby they can no longer be safely managed in the 

community.’ 

 

Comments 
 

 
9 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/872087/ct-
factsheet.pdf 



 
 

  
 

58. Failure to comply, or otherwise not pass a test will also have an impact on an 

offender’s other licence conditions. According to the Home Office guidance, those 

who fail the tests can expect further stringent measures on their licences as well 

as formal warnings that will eventually lead to a recall. Furthermore, information 

gathered from a failed examination will be routinely shared with the police who 

are able to conduct further investigations that may or may not result in charges 

being made. Where charges are made the offender will be recalled to custody. 

Further, offenders who attempt to ‘trick’ the polygraph test, or who refuse to take 

it can be recalled to custody. 

 

59. It is clear that failing a polygraph test will have a number of detrimental effects on 

an offender’s successful rehabilitation upon release. The fact that the tests have 

not yet been measured on terrorist offenders, together with the unreliability of 

polygraph tests generally, will mean that both offenders and those conducting risk 

management, will not have clear guidance by which to properly evaluate an 

individual’s risk in the community.   

 

60. As it stands, the programme is not complete, it has not been quality checked and 

released offenders will be judged on a trial and error basis, leading to an uneven 

application of the rules. The assertion that the system has been used 

‘successfully’ in respect of sex offenders does not qualify for it to be rolled out in 

respect of terrorist offenders too.  

 

61. At a Public Bill Committee hearing, Les Allamby, Northern Ireland’s National 

Human Rights Commissioner, pointed out some of the problems with the Bill, 

including the accuracy of the scheme, particularly as it has not yet been piloted in 

relation to terrorist offenders. Les Allamby noted that there are two implications of 

the Bill. Firstly, someone ‘…who is innocent is presumed to be guilty of 

something without requiring any other salient evidence, which risks a miscarriage 

of justice and a sense of grievance, or the reverse, someone who is a danger 

passes the test and we fall into the risk of complacency setting in.’  

 



 
 

  
 

62. Further Les Allamby commented that the Bill had only been used in relation to 

sex offenders, with very little evidence of the impact this has had on those 

individuals. The Independent Review of Terrorism Legislation, Jonathan Hall QC, 

also raised the same concerns in his most recent note on the Bill. 10 

 
 

Part 3 – PREVENTION AND INVESTGATION OF TERRORISM 
 

63. The Counter-Terrorism and Sentencing Bill proposes various amendments to the 

Terrorism Prevention and Investigation Measures Act 2011 (“TPIMA 2011”). The 

proposed reforms include a lower standard of proof (Clause 37); extension of 

time limit (Clause 38); variation of relocation measure (Clause 39); extension of 

residence measure to impose overnight curfews (Clause 40); polygraph measure 

(Clause 41); drug-testing measure (Clause 42); provision of information (Clause 

43); and additional offences attracting notification requirement (Clause 44). 

 

(i) Background and General Comments 
 

64. The Control Order regime emerged under the Prevention of Terrorism Act 2005 

and was superseded by the 2011 TPIM regime. The measures under the former 

draconian regime were used to impose wide-ranging measures, including forced 

relocation and 18 hour curfews. These powers came to an end after the courts 

ruled that Control Orders breached Convention rights. TPIMs were introduced as 

a far lighter-touch and ECHR-compliant alternative.  

 

65. Notably, four years later, the power of forced relocation, one of the most 

contentious issues in Control Orders was reintroduced under the Counter-

Terrorism and Security Act 2015 (“CTSA 2015”). The changes were deemed 

necessary due to the increased Terror Threat Level, to “Severe”, largely due to 

the rise in the number of extremists returning from Syria and Iraq. At the time of 

writing, the Terror Threat Level is deemed to be “Substantial” and has remained 
 

10 https://terrorismlegislationreviewer.independent.gov.uk/wp-content/uploads/2020/06/Note-2-on-Sentencing-
Reforms.pdf 



 
 

  
 

unchanged despite the recent attacks at Fishmonger’s Hall and Streatham. It is 

these attacks that provide the rationale for the proposed new Bill which seeks to 

introduce measures that revert back to the Control Order regime or seek to 

introduce even more draconian measures. One must ask how the proposed 

regime could have prevented the two attacks.  

 

66. The reality is that the release of terrorist offenders is supervised by Multi-Agency 

Public Protection Arrangements (MAPPA) that impose extremely stringent 

conditions that are administered by Counter Terrorism Police and probation 

officers. Most terrorist offenders are under ‘round the clock’ surveillance. The 

license conditions imposed are not dissimilar to those imposed under TPIMs. 

However, unlike the TPIM regime, license conditions are not kept under review 

by the High Court. Further, breaches of license conditions warrant an immediate 

recall to prison, whereas breaches of TPIMs have to be prosecuted in the 

criminal courts. 

 

67. Thus, given the stringent nature of license conditions, it is not clear why TPIMs 

would assist in managing subjects that are considered to pose a threat when 

license conditions may be adequate, if not, a better tool at managing the risk. 

Consequently, there does not appear to be any good reason for seeking the 

reforms proposed in the new Bill.  

 
68. The proposals set out in the Counter-Terrorism and Sentencing Bill are a 

dangerous regression to a position worse than the discredited Control Order 

regime. 

 

69. It is the cumulative impact of the proposed counter-terrorism measures that will 

lead to breach of Article 5, 6(1) and 8 ECHR once they are practically enforced. 

The circumvention of the criminal trial process can never be disregarded and the 

deprivation of it, must remain at the forefront when considering and balancing the 

impact that the proposed measures will have on the subject. Lord Phillips in AF v 



 
 

  
 

Secretary of State for the Home Department11, stated: “Where, however, the 

case against the controlee is based solely or to a decisive degree on closed 

materials the requirements of a fair trial will not be satisfied, however cogent the 

case based on the closed materials would be.” 

 

70. It is submitted, that the proposed reforms are not in response to an operational 

issue encountered by the current TPIM regime. The powers that are available to 

the Secretary of State are sufficient and allow the TPIM to be used effectively. 

Therefore, any expansion or amendment to these powers will be disproportionate 

and unnecessary.  

 

(ii) Lowering the standard of proof  
 
71. Clause 37 proposes to lower the standard of proof to that of ‘reasonable grounds 

for suspecting’. 

 

Comments 
 

72. The TPIMA 2011 raised the standard of proof of terrorism-related activity to the 

civil standard of proof of ‘on a balance of probabilities’, placing a higher burden 

on the state for imposing a TPIM. The current proposed reform would lower the 

standard of proof back to ‘reasonable suspicion of involvement in terrorist 

activity’, a standard that was not deemed necessary when threat levels were 

deemed to be “Severe”. 

 

73. The lower threshold will result in the danger of ‘casting the net too wide’; with a 

greater possibility that the subject may be innocent, as is the case with an arrest, 

for which the threshold is the same. The Joint Committee on Human Rights 

previously commented on the current, higher standard of proof, stating: 

‘deprivation of liberty on a balance of probabilities is an anathema both to the 

common law’s traditional protection for the liberty of the individual and to the 

 
11 [2009] UKHL 28; [2008] EWCA 1148. 



 
 

  
 

guarantees in modern human rights instruments which reflect those ancient 

guarantees.’12 

 

74. TPIMs have previously attracted criticism for operating outside the criminal justice 

system, bypassing due judicial process and undermining the fundamental rights 

of the presumption of innocence and the right to a fair trial. The proposal to lower 

the threshold will further reinforce this.  

 

75. The Independent Reviewer, Jonathan Hall QC finds no basis for the proposed 

reform in respect of providing administrative convenience or reducing litigation 

burden nor does the current threshold make TPIMs impractical. He states: “In 

these circumstances it is not clear why there is any need to change the law in the 

manner proposed.”13 

 

(iii) Extension of time limit  
 

76. Clause 38 seeks to amend section 5 TPIMA 2011; to remove the two-year limit 

on the length of time the TPIM can be imposed. This will mean that a TPIM notice 

will last a year at a time but ‘be capable of indefinite renewal’. This proposed 

change will not apply to TPIM notices made before the Act is commenced.  
 

Comments 
 

77. TPIMs that are issued after the Bill comes into force would run their course (1 

year) but would then be renewable indefinitely, in the absence of there being 

evidence of further involvement in terrorism.  This is another proposed reform 

 
12 Joint Committee on Human Rights ‘Counter-Terrorism Policy and Human Rights: Draft Prevention of 
Terrorism Act 2005 (Continuance in force of sections 1 to 9) Order 2006’ 2005-2006b Twelfth Report (14th 
February 2006), HC 915/HL 122.  

13 Jonathan Hall QC, Independent Reviewer of Terrorism Legislation, Note on Counter-Terrorism and 
Sentencing Bill: TPIM Reforms (1) https://terrorismlegislationreviewer.independent.gov.uk/wp-
content/uploads/2020/06/IRTL-TPIM-1-Note-1.pdf, 2 June 2020, para 17  



 
 

  
 

which sees TPIMs revert to the practices worse than that of the discredited 

Control Order regime which could impose them for a maximum of five years. 

 

78. The potential of indefinite renewal, for those being forcibly relocated especially, 

will amount to detention without trial; an abrogation of the right to a fair trial and 

the presumption of innocence. The current two-year limit serves as a significant 

safeguard against this.  

 

79. TPIMS cannot and must not become an alternative to prosecution. The time limit 

assists in maintaining the focus of the authorities on securing a prosecution, 

rather than using TPIMS as a ‘warehouse’. Lord Anderson QC, in his report 

stated that Control Orders, which could be imposed indefinitely ‘did not prove a 

useful source of evidence for criminal prosecutions.’14 

 

80. Consequently, suspects could be placed on TPIMs for far lengthier periods than 

they would serve, if they were convicted of a terrorism offence, or in fact any 

conviction at all. Jonathan Hall QC observes the “uncomfortable contrast”15 

between individuals who are convicted of terrorism offences potentially being free 

of restrictions sooner than a TPIM subject who has never been convicted of an 

offence. The two-year cap prevents the degree of risk in this respect and 

therefore offers some level of proportionality to the current regime.  

 

81. The proposed reform potentially means that these suspects could remain under 

these measures for life. This may lead to those subjected to TPIMs, to 

deliberately breach conditions as was seen with the Islamist figure, Abu Qatadah; 

prison will be deemed a better alternative to the TPIM regime. Prison will allow 

 
14 David Anderson QC, Final Report of the Independent Reviewer on the Prevention of Terrorism Act 2005, 
March 2012, page 6  

15 Jonathan Hall QC, Note 2 on TPIM Reforms, https://terrorismlegislationreviewer.independent.gov.uk/wp-
content/uploads/2020/06/Note-2-on-Sentencing-Reforms.pdf , 5 June 2020, para 17  

 



 
 

  
 

them to engage with those who hold similar views without the imposition of 

onerous TPIM constraints.  

 

82. Further, if TPIMs can be imposed indefinitely, then the subject, if s/he indeed is a 

threat to national security, may perceive that there is no hope for him, 

consequently leaving no incentive for change or good behaviour. This would 

undermine any process of de-radicalisation and could potentially increase the 

threat to national security posed by that individual.  

 

83. There is no proposal within the reforms for the necessity of continued judicial 

scrutiny. Nor is a distinction for the powers to be reserved only for particularly 

serious or exceptional cases proposed within these reforms. The powers 

currently available to the executive, are only challengeable by a closed material 

procedure. In the interest of fairness and protection provided under the ECHR, it 

is essential that these powers do not become excessive and open the doors to 

the same legal challenges brought under the Control Order regime.  

 
(iv) Variation of measures – relocation measure 

 

84. Under the new proposal set out in Clause 39, the Secretary of State will possess 

the power to vary the location of a specified residence, imposed as part of a 

relocation requirement. The reason for the variation can fall under two potential 

categories; the effective use of resources or to prevent, or restrict the individual’s 

involvement in terrorism-related activity.   

 

Comments 
 

85. Relocation Measures were previously used under the Control Orders regime. It 

has always been a contentious issue and was one of the factors considered in 

the legal challenge against Control Orders. Lord Macdonald QC described as “a 

form of internal exile, which is utterly inimical to traditional British norms.”16 

 
16 Review of counter-terrorism and security powers – A report by Lord Macdonald QC of River Glaven, p.12  



 
 

  
 

 

86. The TPIMA 2011 by virtue of section 26(1) provided powers to the Secretary of 

State to temporarily impose enhanced TPIMs, by ‘reason of urgency’, which 

allowed for the limited imposition of the relocation measure. The CTSA 2015 saw 

the reintroduction of the relocation measure within the TPIM regime. The current 

proposed reforms will result in this contentious issue taking on even greater 

significance.  

 

87. It is unclear why this measure is sought. TPIMs require a high degree of 

planning; an exercise that is meticulously carried out by the Security Services 

and other authorities. As such, it is particularly difficult to understand why a 

variation would be sought for reasons relating to resources, which would of 

course, be a factor in determining the original location.  

 

88. Similarly, consideration would be given in the initial assessment, by all bodies 

involved in the decision-making process, to prevent and restrict the subject’s 

connection to terrorism-related activity. If careful consideration was not given, 

then it would mean the TPIM would be ineffective in fulfilling its purpose.  

 

89. The relocation measure has always been contentious because of the impact it 

has when uprooting an individual from their home, removing them away from 

family and friends and all that is familiar to them. The introduction of this 

proposed measure, in practical terms, could see the subject of the TPIM being 

moved as and when the authorities decide. For example, this could occur on a 

monthly basis. The uncertainty of being moved at any time, having already been 

relocated, would have an adverse impact on the subject. Further uprooting would 

result in destabilising them further, and preventing them from engaging in 

constructive behaviour. 

 

90. If, however, new circumstances were to surface, then the matter should require 

the Court’s permission, to seek any variation. Given the onerous nature of the 

measure, an ex-parte hearing will prevent the subject from being able to 



 
 

  
 

challenge the variation of the location. In addition to this, the effect of any change 

to the specified location, on the subject and their family (right to family life), will 

require consideration. Factors such as the interference with the subject’s rights 

under Article 5 and 8, should be considered by the Court and if further 

interference will be created by varying the location, the Court must consider 

whether the interference is justified. The psychological impact on the subject 

should also be considered given the already poor mental health of those under 

TPIMs. 
 

(v) Extension of residence measure – overnight curfews 
 
91. Clause 40 seeks to expand the existing power to impose an overnight curfew as 

part of a TPIM. This would effectively mean that the Secretary of State could 

impose a longer period of time than that which is considered ‘normal overnight 

hours’, for which the subject must remain within the specified residence.  

 

Comments 
 

92. The proposed reform may well mean that the TPIM has the equivalence of house 

arrest (without trial) and has the potential to inhibit normal life for the subject. This 

echoes the findings of Lord Carlile QC in respect of Controlees in 2006.17 

 

93. The ECHR memorandum18 recognises that curfews over 14 hours may result in a 

breach of Article 5, however, it states that there are adequate protections in place 

to ensure that the TPIM does not amount to a deprivation of liberty.  

 
94. It is submitted, that the only adequate protection in respect of Clause 40, can be 

to include an upper time limit; that the curfew must not exceed 14 hours. If the 

 
17 Lord Carlile QC of Berriew ‘Second Report of the Independent Reviewer Pursuant to Section 14(3) of the 
Prevention of Terrorism Act 2005’ (19th February, 2007) 
18 Home Office Counter-Terrorism and Sentencing Bill 2020: ECHR Memorandum by the Home Office’ May 
2020, 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/886107/cts-
echr-memorandum.pdf  
 



 
 

  
 

limit is not provided it will mean that the Secretary of State reserves the power to 

impose a curfew of any duration, which itself or cumulatively, may qualify as a 

deprivation of liberty. 

 

95. In Secretary of State for the Home Department v JJ19, the majority identified that 

the most severe orders were those imposing an 18-hour curfew; amounting to a 

breach of Article 5 ECHR. Lord Bingham referring to Guzzardi in his judgment, 

concluded: ‘the effect of the 18 hour curfew, coupled with the effective exclusion 

of social visitors, meant that the Controlled person was in practice in solitary 

confinement for this lengthy period every day for an indefinite duration, with very 

little contact with the outside world, with means insufficient to permit the provision 

of significant facilities for self-entertainment and with the knowledge that their 

flats were liable to be entered and searched at any time.’ 

 

96. Lord Brown in Secretary of State for the Home Department v AP20, remarked: 

 

‘Rather the issues for the Court’s determination here have been formulated as 

follows:  

“(a) Whether conditions which are proportionate restrictions upon article 8 

rights can ‘tip the balance’ in relation to article 5, ie whether they can be taken 

into account in holding that a control order is a deprivation of liberty when, 

absent those restrictions, it would not have been held to be such.  

(b) Whether the judge can take into account subjective and/or person-specific 

factors, such as the particular difficulties of the subject’s family in visiting him 

in a particular location, when considering whether or not a control order 

amounts to a deprivation of liberty.  

(c) Whether it was permissible for the Court of Appeal to interfere with the first 

instance judgment on the ground that the judge had relied on findings of fact 

 
19 [2007] UKHL 45, para 24 
20 [2010] UKSC 24 & 26 
 



 
 

  
 

in respect of article 5 which were inconsistent with his findings of fact in 

respect of article 8.”’ 

97. The leading authority on the matter, Guzzardi v Italy21 explores the type, duration, 

effects and manner in which a measure is imposed, to determine deprivation of 

liberty. It is the cumulative effect of the proposed reforms, in particular the 

potential to exceed a 14-hour curfew and indefinite renewal, that will mean that 

the measures imposed on the subject, are in dangerous territory and will breach 

Article 5 ECHR.  
 

(vi) Polygraph measure 
 
98. This clause of the proposed Bill gives the Secretary of State a discretionary 

power to impose a requirement for the individual to undertake a polygraph test. 

The purported aims suggest that the requirement is imposed to monitor 

compliance with measures and assess whether any variation of measures is 

necessary. 

 

99. The Home Office and MOJ factsheet on mandatory polygraph testing sets out 

details of this measure. The factsheet states: 

 

a. “Polygraph examinations have been successfully used in the 

management of sexual offenders since January 2013 in the National 

Probation Service (NPS). Initially, this was as a successful pilot and 

later a national programme. The Polygraph is used with sexual 

offenders released on licence and its work by measuring the 

physiological changes in the body when the individual being tested is 

asked certain questions. The polygraph instrument measures changes 

in heart rate, blood pressure, respiratory rate and sweat and the 

changes to the individual’s normal rates can indicate the subject is 

attempting to be deceptive. They are used to monitor compliance with 

 
21 7367/76 [1980] ECHR 5 



 
 

  
 

licence conditions and the information obtained during testing is used 

by offender managers to refine and improve risk management plans. 

Examinations are carried out by experienced qualified Probation 

Officers who have been trained as accredited examiners to the 

standards set by the American Polygraph Association (APA) and who 

are also experienced in managing high risk offenders.” 

 

Comments 
 

100. As discussed in Part 2, the value of findings from polygraph testing has been 

subject to much debate and controversy, in particular in relation to sex offenders. 

There is insufficient evidence to suggest that the polygraph measure has been 

successful as it has not been adequately reviewed. It is with these inherent flaws 

that the proposed Bill seeks to introduce the polygraph measure in terrorism 

offender cases. 

 

101. The Bill goes on to expressly state that any statement or physiological 

reaction of the individual may not be used in evidence against the individual in 

any proceedings for an offence. If the results are so unreliable and cannot be 

used in evidence against the individual, the need for obtaining such information 

and introducing such a measure is unjustified and holds no rational basis. 

 

102. The purported aims of ensuring compliance with measures and varying these 

where necessary suggests, prima facie, that the purpose of such measures is to 

prevent offending or reoffending. However, the polygraph is by no means a 

substitute for skilled properly resourced body of expertise in rehabilitation work. 

Although the proposed polygraph tests will be undertaken by probation officers 

trained in the use of the test, reliance on them may lead to complacency in 

addressing the actual issues faced by offenders. Further, training probation 

officers in the use of polygraphs will also require funding. This is to be met using 

public funds and thus, the value of investing into such training must also be 

considered. When taking the above into account, it is argued that the fiscal case 



 
 

  
 

for the measure is also not made out and public money should not be wasted on 

this measure. 

 

103. Further, although the power is stated in the Bill as discretionary, there is no 

check or balance on the discretion. There is no formal guidance stated within the 

Bill as to when such a discretion will be exercised and what recourse there is to 

challenge the exercise of this power. Such an unchecked discretion is open to 

abuse and is disproportionate to any legitimate aims sought to be addressed 

within the Bill. Despite its discretionary nature, should an individual refuse to 

participate in a polygraph test this would amount to a criminal offence. 

 

104. The proposed Bill also fails to clarify how the information obtained from the 

individual will be used and what purpose this will serve. However, the factsheet 

suggests that the information from polygraphs may be passed to the police who 

may then use this information to conduct further investigations that may or may 

not result in charges. Where charges are made, individuals can be returned to 

custody. However, this seems to contradict the suggestion in the proposed Bill 

that information from polygraphs cannot be used against an individual in 

proceedings. 

 

105. It is clear that this measure is a very dangerous infringement to the rights of 

the individual. The rational, evidential and financial basis for introducing this 

measure has not been made out and should not be introduced. 

 
(vii) Drug testing measure 

 
106. This clause of the proposed Bill gives the Secretary of State a discretionary 

power to require the individual to undertake a drugs test. 

 

Comments 
 



 
 

  
 

107. There is no evidence of any causal link between terrorism and drugs’ usage. 

This is an unnecessary infringement into the private life of the individual, without 

any justifiable purpose. Whilst the Bill has been introduced as a knee jerk 

reaction to the recent attacks in London, there has been no suggestion of any 

drugs related matters. There is no evidence of a previous need to have drugs 

testing of individuals in this context and therefore, the justification for this 

measure being introduced is unclear. 

 

108. Further, there is no guidance or comment from the Home Office or authorities 

as to what will be done with such information once obtained nor the purpose this 

information will serve. This is again an unchecked discretion that is open to 

abuse and is disproportionate to any legitimate aims sought to be addressed 

within the bill. 

 
(viii) Provision of information 

 
109. This clause of the proposed Bill amends Schedule 1 to the Terrorism 

Prevention and Investigation Measures Act 2011, requiring the individual to 

provide details of any electronic communication device possessed or used by the 

individual or any other person in the individual’s residence. 

 

Comments 
 

110. This power is not necessary, as those under TPIMs are already required to 

seek approval of whom they are in contact with. In effect, this seems to be a 

veiled attempt to gain details of those other than the individual who are in the 

individual’s residence. 

 

111. The effect of this measure will be that people will not have contact with the 

individual out of fear of these intrusive measures. These are people that have 

been approved to contact the individual following rigorous vetting. Thereby, the 

individual will become further isolated and this could be counter effective. 



 
 

  
 

 

112. Such a measure has never been required either by the Control Order or 

current TPIM and poses a serious infringement of the right to privacy for those 

who are not subject to TPIMs. There is also no limit stated within the proposed 

Bill as to the information that is being sought from the individual and is therefore, 

again, an unchecked discretion that may be abused by the authorities. It is 

therefore an unnecessary measure being introduced without any justifiable 

purpose or need to be addressed. 

 

(ix) Additional offences attracting notification requirements 

113. Under the Counter-Terrorism Act 2008, certain offences trigger notification 

requirements; Clause 44 seeks to add the notification requirement to the offences 

of breaching a TPIM notice and breaching a requirement imposed by a 

Temporary Exclusion Order.   

Comments 

114. The notification requirement obliges the individual convicted of a trigger 

offence, to provide the police with information relating but not limited to, their 

place of residence, contact details, travel and financial information. The 

notification requirement period is dependent on the sentence received.   

       

115. Under section 23 TPIMA 2011 breach of a measure in a TPIM notice, without 

reasonable excuse, is a criminal offence. On conviction on indictment, the 

offence carries a maximum penalty of 5 years imprisonment. For sentences 

between five and 10 years, the notification period is 15 years.  

 

116. The proposed reform attracts similar criticism to the extension of the two year 

period to an indefinite period, in that it effectively means that the subject, who has 

never faced criminal trial, receives a criminal penalty as a result of failing to 

comply with a civil measure, that is most likely, to exceed any punishment that 

the subject may have received, had he faced criminal prosecution. Consequently, 



 
 

  
 

it is submitted that the proposed reform would be wholly disproportionate and is 

unnecessary.   

 

(x) Serious Crime Prevention Orders 
 
117. Clause 45 of the Proposed bill confer powers on chief officers of police to 

apply for SCPOs in terrorism related offences. 

 

Comments 
 

118. The power to use SCPOs in terrorism offences was only introduced last year, 

with the Counter-terrorism and Security Act 2019. It is unclear what benefit 

SCPOs have had thus far in addressing the aims pursued in the current proposed 

Bill. The fact that it has not been used much despite being available is evidence 

that the usefulness of this power in terrorism cases is questionable. 

 

 

119. There is a risk that extending a power that has been available for 

approximately one year, and whose effects have yet to be reviewed, would 

undermine the rule of law. It would be open to possible abuse should the power 

be extended in this proposed manner. 

 

 

120. The proposed Bill states that the power is to the be reviewed within 3 years of 

Section 45 coming into force. Such a report is to then be laid before parliament. 

However, introducing them in the first place without a full risk assessment and 

report into their effectiveness is again unreasonable. This is particularly 

important, given the fact that such an order can be very intrusive. A breach of the 

order is a criminal offence and can have extremely grave consequences for the 

individual, including possible imprisonment, a fine or both. 

 

(xi) Prevent Strategy 



 
 

  
 

 
121. Clause 47 of the proposed Bill effectively removes the time limit for an 

independent review of the Prevent strategy. 

 
Comments 

 

122. This is wholly unreasonable, given the plethora of academic material on the 

failure of Prevent. This has been a measure that has been counter-effective and 

has resulted in the marginalisation of a small group of society, thus making them 

prime material for radicalisation. 

 

123. In a 2018 review of the prevent strategy titled “Resisting Radicalisation: A 

Critical Analysis of the UK Prevent Duty”, Anne-Lynn Dudenhoefer, a graduate in 

Criminology and Criminal Justice from the University of Oxford, concluded “The 

Prevent Duty…is deeply flawed in its implementation, and may have significant 

potential to further alienate and radicalise the British Muslim population.” 

 

124. This is but one academic review that has noted the failure of the Prevent 

strategy. A formal government review is required urgently so that the Prevent 

strategy can be reviewed, the failings identified and then ultimately addressed. 

Removal of the time limit for the review will result in a loss of faith in the justice 

system for those who have been failed by the Prevent strategy. 

 
Conclusion 
 

125. Given the above, in our view, the proposed measures in the Bill are both 

unnecessary and disproportionate.  
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